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e the Right Honnrable The Lords of Council aud Ce ſſtior, 
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Thomas Makdougall Mrs of Ma 


kerſtoun, 


Humbly ſheweth, a8 | 
T5 the Eſtate of Maher ons having been in- 


cumbred, and the Rights upon it acquired for 
the Behoof of Henr'y Makdougall the Heir of 
the Family, and centred in the Perſon of Sir 
William Scot of Harden, he, in anno 1668, made over the 
ſame to the ſaid Henry Ma ſbidougall in Liferent, and to Tho- 
mas Makdougall his nll lawfulSon, and his neareſt Heirs- 
male, which failing his neareſt and lawful Heirs and Aſſi- 
nies whatſoe ver. 

But as the Eſtate really belonged to the Father, though the 
Conveyance was in the Form of a Fee to the Son, there is 
reſeryed to him a Power over the whole, to diſpoſe of the 
ſame at his Pleaſure, duringthis Lifetime, in the fame man- 
ner as if the full Fee had been veſted in him, and had not 
been given to the ſaid T; homas ere e his Son: So that 


4 he was not by Name a Fiar, Yet [ YEreby was conſtituted 
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co him 9 uſusfruttus cauſalis, with all the Powers belong- 
ing to a Fiar. _ c 


In the ſame Year a Charter under the great Seal was pro- 
cured in the Terms of this Diſpoſition, wherein the Powers 
of the Father are verbatim ingroſſed, as they were alſo in a 
ſubſequent Charter taken out, anno 1669, wherein the Hold- 
ing was changed from ſimple Ward to Taxt- ward. 
eunry Ma Pagen vella] with theſe Powers, in March 
1684, made an Entail of the Eſtate, reſerving his own Life- 
rent, giving the Fee to Thomas his Son, and the Heirs-male 
of his Body; which failing, to the ſaid Heury himſelf, and 
the Heirs-male of his Body, with ſeveral Subſtitutions over, 
and Limitations upon the Heir of Entail, not to contract 
Debts, nor alter the Succeſſion :: And the Deed contains re- 
ſerved Powers to Henry to alter, and a Diſpenſation with the 
not delivery; and the ſaid Ferry lived till the Year 1692, 
When he was ſucceeded by Thomas his Son, who had Right 
to the Eſtate, both by the Charters above- mentioned, and 
by the Entail made by his Father, in conſequence of the re- 
ſerved Powers; but it does not appear that either he, or his 
Son Henry, who ſucceeded to him anno 1701, expede any 
Charter upon this Entail. 

When Thomas died, anno 1701, he left three Sons, name- 
ly, the ſaid Henry, your Petitioner, and William, all of 
A tender Vears, the eldeſt not being of Age till the 
Vear 1711. 3 ro LS 
Henry, anno 1715, made a Diſpoſition of his Eſtare in fa- 
yours of himſelf, and the Heirs-male of his own Body ; 
which failing, to Barbara Makanugall, then his only Daugh- 
ter, and the Heirs-male of her Body, with other Remainders 
over; and this Diſpoſition was not compleated until the Year 
1723, that the ſaid Barbara his Daughter was ſerved, Heir 
of Proviſion in general to her Father, whereby being veſt- 
d in the Right of the Procuratory, ſhe reſigned the Lands, 
and was publickly infeft therein. as : 
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It is not material here to da your Lordſhips with an 
Hiſtory, how the Entail whereby the ſaid Hexry Makdougall 
was diſabled gratuirouſly to alter the Succeſſion, was durin 
this Period dormanr, and not ſeen ; the Thing ſpeaks itſelf, 
that it was rather ſurpriſing that ever it ſaw the Light after 
the Death of the Father, than that at length it was brought 
out, and became the Subject of a Proceis now depending bay 
fore your Lordſhips. | 

The laid Barbara Makdougall in February 1733, who, as 
Heir of Proviſion in general ſer ved to her Father, diſabled by 
the foreſaid Enrail to alter the Succeſſion, intermarried with 
George Hay, ſecond Son of Sir Fohn Hay of Alderſton, and in 
this Contract Mr. Hay was obliged to apply L. 15000 ter- 
ling towards Payment of the Debts of the Family; and on 
the other Side, the Eſtate was to be provided to the Husband 
and Wife in Liferent, for his Liferent uſe allenarly, and to 
the Heirs-male of her Body, which failing, to the Heirs to 
whom the Eſtate was limited in the Father's Deed. 

Your Petitioner coming very late to the Knowledge of this 
Deed. was at laſt however ſerved Heir-male and of Tailzie 
and Proviſion to his Father, by virtue of the Settlement 
1684, and brought his Action of Reduction of the Settle- 
ment made by Henry his Brother in the Year 1715; and the 
Contract of Marriage between the ſaid Barbara Makdonugall 
and Mr. Hay, which depended upon it; and upon the other 
Hand, the Defenders in that Proceſs having brought a Re- 
duction of the Tailzie 1684, the Production being fatisfied, 
the Reaſons of Reduction Hhiuc znde having been heard, and 
Informations, by Order of the Lord Arnuiſton Ordinary, ha- 
ving been given in, the following Interlocutor upon the 12th 
current, was upon his Lordſhip's Report pronounced. The 
Lords find, That the Writer of the Bond of Tailzie made 
% by Henry Makdougall, anno 1684, produced as the Title 
„ of Thomas Makdougall in this Proceſs, and the Witneſſes 

«« thereto, are ſufficiently deſigned, and therefore repels the 
| | ö 66 Ob. 
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« Objection founded on the Act of Parliament 1681 Years ; 
% and find that the Faculty contained in the Diſpoſition 
1668, granted by Sir William Scot of Harden to Henry 
« Makdougall of Makerſton in Liferent, and to Thomas 
« Makdougall his Son in Fee, and to the Heirs-male in fa- 
„ .yours of the ſaid Henry Makdongall, did enable him to 
& diſpoſe of the Eſtate, not only for onerous Cauſes, but gra- 
« tuitouſly ; and did allo enable him to alter the Succeſſion 
contained in that Diſpoſition in auu⁰˙ 1668, and therefore 
«« repel the Objection, that Henry Makdougall had no 
« Power to make the Tailzic in ann 1684. | 
*« But find, That the Bond of Tailzie 1684, having lyen 
latent, and not having been claimed upon, or any Docu- 
e ment taken upon it for upwards of Forty Years from the 
« Date thereof; and the Eſtate having been poſſeſſed by Tho- 
« mas and Henry Makdougalls, and Barbara Makaongall, 
_ << preſent Poſſeſſor thereof for upwards of Forty Years, in 
% yirtue of the Diſpoſition 77 anno 1668, and the Infeft- 
ments following thereon, they have the Benefit both of a 
«« negative and poſitive Preſcription; and that the Tailzie in 
ann 1684, cannot now be let up as a Title of Eviction of 
« the Eſtate from the ſaid Barbara Makdougall, notwith- 
«« ſtanding that Henry and Thomas — her Father 
« and Grandfather, were Heirs by the Tailzie 1684 Years, 
„as well as by the Diſpoſition and Infeftment 1668: And 
«© find, That the Minority of Thomas Makaougall, or of 
« William Makdongall, could not interrupt the Preſcripti- 
on, they being only Subſtitutes by the Tailzie 1684. And 
the Right thereof not having devolv'd upon them during 
«« their Minority. And find, That Thomas Makdongall, Pur- 
fuer in this Proceſs cannot found on the Minority of Heu- 
+ ry Makdongall his Brother, in order to prevent the run- 
« ning of the Preſcription in Favours of Henry Makdongall 
« himſelf, and Barbara Makdougall who derives Right from 
„ him. And find, That George Hay having entered into 
4-4 þ Marriage 
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Marriage Contract with Barbara Makdongall, who ſtood 
« ſeized in the Lands by virtue of a Progreſs of Infeftments, 
containing no Limitation 7. her Father, and having be- 
«« come bound to advance L. 1500 Sterling towards Pay- 
ment and Exoneration of the Debrs of the Family, in Con- 
«« templation, and upon the mutual Agreement of the Eſtate” 
being ſettled upon him in Liferent, and the Heirs-male # 
the Marriage; the Contract was fully onerous, and there- 
_ «« fore muſt be available, and ſubſiſt according to the Con- 
_ «© ception thereof in Favour of the ſaid George Hay, and the 
«« Heirs-male of the Marriage, notwithſtanding of the latent 
«© Tailzie 1684 Years, the ſame having never been record- 
+ ed, nor any Infeftment or Document whatlomeyer taken 
* thereupon, and therefore decerned and declared in the Re- 
« duction and Declarator, at the Inſtance of the ſaid Barba- 
« raMakdougall, andGeerge Hay herHusband, and aſſoilzied 
« them from the Reduction at the Inſtance of the ſaid Tho- 
% mas Makdongall.” | | 
By the firſt Part of this Interlocutor, your Lordſhips re- 
pel an Objection againſt the Tailzie 1684, which is your Pe- 
titioner's Title. And further, your Lordſhips find, that Hen- 
ry Makdongall was impowered by the Right veſted in him, 
to make the foreſaid Tailzie, and effectually to limit the 
ſame; ſo that i anno 1684, after the Tailzie was made, nei- 
ther Thomas Makdonugall, nor any other Perſon claiming un- 
der his Right, could pretend gratuitouſly to alien the Eſtate, 
or alter the Succeſſion as therein eſtabliſhed : And ſo far your 
Lordſhips ſeemed to be unanimous. | 
Burt as to the remaining Part. of the Interlocutor, your 
Lordſhips were very much divided in your Opinions, in fo 
much that the Judgment therein contained was carried by a 
caſting Vote, and one of your Lordſhips gave no Opinion; 
therefore the Cale being of ſo great Importance to your Peti- 
tioner, he hopes your Lordſhips will forgive him, for pray- 
ing a Review as to the latter of the Interlocutor, * 
| | by 
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by ſome former Opinions and Deciſions, that were thought 


to be received into the Law of Scotland, ſeem to be varied; 
and your Petitioner apprehends, a Foundation laid for a ye- 
ry conſiderable Alteration of Property in this Kingdom. 
The firſt Queſtion that is determined is this, How far, 
when two Titles to an Eſtate concur in an Heir in Poſſeſſion, 
Preſcription negative or poſitive can run againſt one of theſe 
Titles, during the Time when the Title againſt which the 
Preſcription is pleaded, as well as that which is ſaid to be 
ſtrengthened by the Preſcription, are in the ſame Perſon ? 
And your Lordſhips have found that the Preſcription can 
run. 8 | ES 
The ſecond Queſtion is, Whether, ſuppoſing, Preſcription 
to run, the ſame can be interrupted by the Minority either 
of the Heir in Poſſeſſion, or of the Subſtitutes in the Entail ? 
and your Lordſhips have found, that it can be interrupted by 
the Minority of neither; ſo that now we have in our Law a 
Preſcription that runs againſt no Body, and that can be inter- 
rupted by no poſſible Minority; or if it runs againſt any Par- 


ty, yet the Party's Minority docs not interrupt it; and yet 


theſe Things, with Submiſſion, appear, at leaſt at firſt View, 
repugnant to the common Notions that haye been received 
concerning this Matter. . "x 5 55 
The third Queſtion is, Whether a Perſon ſtanding infeft, 
and entring into a Contract of Marriage, all the Covenants 
by the Contract upon the Perſon ſealed in the Lands, not only 
in fayours of the Husband, bur of the Heirs of the Marriage, 


are effectual againſt a third Party, who can, and does after- 


wards reduce the Right of the Party contracting, as proceed- 
ing @ non habente? and whether, reſoluto jure dantis, reſ0% 
vitur jus accipientis? and your Lordſhips have here found, 
that tho' the Right of Barbara Makdougall were reducible, 
and reduced at the Inſtance of your Petitioner, yet not only 
the Husband ſhall rake what is ſtipulated to him, but even 
the Iſſue, who are her Heirs of Proviſion, ſhall take the E- 
ſtate, to the Prejudice of your Petitioner. 


| Theſe 
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Thefe Queſtions I have ſtated, in order the more diſtin&- 
Ly to lay before your Lordſhips, and in as few Words as poſ- 
tble, the Arguments that, with Submiſſion, I apprehend are 
extremely ſtrong to procure an Alteration. 

And, with Regard to the firſt of theſe Queſtions, ir is to 
be conſidered, firſt with Reſpect to the negative Preſcription, 
and next as to the poſitive. | 5 
ln the Law of Scotland Preſcription neither negative nor 
poſitive were known, until they were introduced by Statute. 
The negative Preſcription was introduced by the Acts of Par- 
liament 1469, cap. 20. and Parl. 1474. cap. 75. 

In the firſt of theſe Laws it is ſtatuted, That the Party 
to whom the Obligation is made, that his Intereſt therein 
„ ſhall follow the ſaid Obligation within the Space of forty 
«« Years, and take Document thereupon; and if he does not, 
it ſhall be preſcribed, and be of nane avail, the ſaid forty 
*+« Years being run, and unpurſued by the Party.” 9 

Here your Lordſhips ſee, that from the very firſt Step made 
towards Preſcription, it plainly was introduced in favours of 
one, and to the Prejudice of another Party. It ſuppoſes an 
Advantage to ariſe to thoſe who are to be benefited by the 
Preſcription, and an Omiſſion on the Part of the other to be 
puniſhed by the intire Loſs of the Right ariſing to him from 
the Obligation. How is it poſſible therefore that this can ap- 
JE when one Perſon is both. Debitor and Creditor in the 
Obligation directed to be purſued for within the 40 Years? 
Is it to be conceived, that the Law was introducing a Reme- 
dy, whereby the ſame Party was to ſet up one of his own 
Rights againſt another, that if he ſhould not purſue himſelf, 
a Benefit was to ariſe to himſelf? The Words of the Law are 
repugnant to ſuch an Interpretation; and the Reaſon of the 
Thing would be ſo odd, and fo anomolous, that one can hard- 
ly ſo much as have a Qua ſi. conception of it. It could have no 
other Conſequence, than that Parties principally intereſted 
might have an Opportunity of ſtealing from their own Heirs, 


1 3 
or from other Perſons having a conſequential Intereſt in the 
Kight. 3 

It is upon this Conſideration, that when any Perſon is in 
Poſſeſſion of Lands, and has many Titles in his Perſon, none 
of thoſe Titles do preſcribe, though the Poſſeſſion is aſcribe- 


able only to that Title to which it did begin in prejudice of 


him from whence the Poſſeſſion was acquired; but as to all 
others from whom the Poſſeſſion flowed not, the ſame may 


be defended upon all Rights in the Poſſeſſor. The negative 


Preſcriprion runs againſt none of them, becauſe he himſelf is 
the Party againſt whom the Action could be brought, and 
for that Reaſon Action upon that Title does not preſcribe. 
The Laws with Regard to Preſcription, both negative and 
poſitive, clearly conſidering this Remedy of Preſcription, as 
running between two Parties, the one having Intereſt that 


the Right ſhould be preſerved, and the other that it ſhould 


not be preſer ved, and where it is not ſo, there are no termi- 
ni habiles in a Preſcription. 
Thus in the Act of Parliament 1617, it is declared, That 


in the Courſe of forty Years Preſcription, only the Years 


during which the Parties againſt whom the Preſcription is u- 
ſed and objected were Majors, are to be counted, plainly 
{ſtating the Preſcription as running in favours of one, and a- 
gainſt another; but that the Right Leg ſhould preſcribe a- 


ainſt the Left, or one Pocket of a Coat againſt another, and 
the Doctrine and Conſequences of ſuch a Preſcription is of fo 


"new a Date, never broached till the known Cale of the Earl 


of Dundonald againſt the Marquis of Clydeſdale, and there 
rejected, that it clearly ſhows it is no native Conſequence 
from the Rules of Preſcription, but the Offspring of Ingenu- 


ity : And if it is not ſplitting of a Hair, ir is at leaſt ſplitting 

of a Perſon, and making him fight againſt himſelf. 
In the Cale aboye mentioned, where many Titles concur 

in the Perſon of one Poſſeſſor, it is a known and received 


Maxim, that to the End of the World during his Poſſeſſion, 
| | " "Wi 
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he may defend himſelf upon any one of theſe Titles; and any 
Adverſary of his in a Poceſs cannot found upon the negative 
Preſcription as extinguiſhing the Right. 
Thomas Makdongall if he had lived an hundred Years, and 
poſſeſſed the Eſtate in queſtion, and in the End of his Days, 
it had been neceſſary for him to found upon it, would it 
have been preſcribed againſt himſelf ? Your Petitioner appre- 
hends it would not; and if it was not preſcribed as againſt 
himſelf, how can it be preſcribed as againſt others, that 
thereby were to take only after, and upon Failure of 
him? as if he-could keep it alive and make it dead when he 
Pleaſed, according as his ſeveral Purpoles required it; which 
is liker Conjuring than any thing elle, having it in his Power 
to ſhow it dead or alive, according to the Perſon to whom he 
produced it. 
It is upon the Conſideration that Preſcription runs as be- 
tween two ſeveral Parties, that the Exception of non valens 
agere is received into the Law; for if merely*the Length of 
Time, without Conſideration of the Parties, did extinguiſh 
a Right, to what Purpoſe introduce the Exception of Mino- 
rity, the Maxim, that contra non valentem agere non currit 
preſeriptio? which all apply themſelves to Perſons, and not 
co the Deed, concerning the Validity whereof the Queſtion 
is put. | : 
8 runs, not from the Date of a Bond, but from 
the Term of Payment, becauſe there was no act io nata, but 
from that laſt Period. The Deed did not become ineffectual 
as if the Ink and Subſcription did fly off, when it remained 
forty Years upon the Paper, but when he who had the Right 
or Action did not, after it was in his Power, uſe that Riglit 
within the Space of forty Years. This neceſſarily requi:cs 
two Parties having Intereſt, as eſſential to the Application 
of the Law. 5 | 
If the Foundation of Preſcription is conſidered, it ſpeaks 
the ſame Language, if it is put upon this, that the pgs” 
| | mig! c 
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might claim holds it Pro derelicto, and ſo in effect conſents 
that it may be the Property of any other Perſon that takes it 
up it neceſſarily ſuppoſes ſeveral and diſtinct Perſons; for that 
a Man ſhould throw away the Property, that he may take it 
up again, and that the Law ſhould enable him ſo to do, does 
not eaſily enter into one's Conception. | | 
In the preſent Cale, Thomas Makdougall could not, by a- 
ny Act of his, defeat the Entail, founded upon a Quality in 
his own Right, which was his Title; nor can his Negligence 
be a Foundation, or his preſumed Dereliction, to deſtroy 
that Deed, which he could not defeat. | 

T he poſitive Preſcription, as to this Argument, may come 
under another Conſideration, and ſhall afterwards be exami- 
ned; but as to the negative Preſcription, your Petitioner, 
with humble Submiſſion, cannot but think his Arguments are 
concluſive. wh e 
If it ſhall be ſaid, that though both Titles gave Property 
to Thomas Makdougall, yet the one Right was /ub modo, 
the other was more beneficial; ſo that the Length of Time 
-wrought off the Dced, with the modus or Reſtriction, and 
that whereby he was unlimited Fiar remained in full Force. 
In the firſt Place, until Thomas entred into a Poſſeſſion 
upon the Death of his Father, what Title he was to uſe, did 
not appear, and therefore, during the Life of the Father, who 
might have at any Time renewed this Deed, this negative 
Preſcription] could never begin to run; and yet if your Petiti- 
oner underſtands your Lordſhips Interlocutor aright, your 
Lordſhips have found that the Deed was preſcribed after for- 
ty Vears from its Date. = 

Next, ſuppoſing the Interlocutor to put it as if the nega- 
tive and poſitive Preſcription did run from the ſame Period, 
namely, Thomas's Poſſeſſion from the 1692, yet by both 
Deeds he was Proprietor, upon neither could any Perſon 
poſſeſs but himſelf. how then could that Poſſeſſion which 
was applicable to either, and muſt have been the Conſe- 
1 | quence 
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quence in whatever Way the Title was made up, deſtro 
this Quality or 2z0dus not inconſiſtent with that Poſſeſſion? 
And for that Reaſon your Lordſhips have indeed found that 
it preſcribes from the Date of the Entail ; and your Petitio- 
ner cannot underſtand otherwile, than that it preſcribes for, 
and againſt himſelf: And this is ſubmitted to your Lordſhips 
Conſideration. | | RE 

If again it be ſaid, That it cuts down the Right as againſt 
the Subſtitutes, and they are the Parties as againſt whom 
the Preſcription runs, then your Lordſhips will conſider, that 
their Right could only take Place upon the Failzure of the 
Inſtitute and his Heirs; it was conditional, and your Petiti— 
oner believes it is a Rule, that in conditional Rights Pre- 
{cription can only run from the Exiſtence of the Condi- 
tion. 

Upon this, if it is replied, That the Subſtitutes have an In- 
tereſt, ſuch as intitles them to raiſe a Declarator, or ſuch like 
| Proceſs; and therefore, even before the Exiſtence of the 
Condition, the Right may preſcribe againſt him, cannot the 
ſame thing be ſaid with regard to a Bond, where there is a 
diſtant Term of Payment, that the Preſcription muſt run 
from its Date, in regard the Party, who in the End is to 
have an Action for Payment, may as effectually bring an 
Action of Declarator, that at ſuch a Term the Money will 
be due, as the Subſtitutes can declare their Right of Suc- 
ceſſion? | 3 
The Term, from which Law conſiders the Preſcription to 
run, is not when an Action may be raiſed about, or concern- 
ing the Obligation or its Subject, but when any Right ariſes 
to the Party to claim Benefit or Advantage from the Deed; if 
after that he lingers, he is puniſhable and puniſhed; but till then 
the Law was not ſo 2 Proceſſes, as to draw Parties in to 
them, or puniſh them for not being litigious in going to Law, 
when, by the Event of the Proceſs, they were not to reap 
any immediate Beuefit. Till that Time there was no Negli- 

gence 
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gence, and the injoining or bringing on a Neceſſity of Pro- 
ceſſes, was really againſt the Subjects, and only in favours 
of the Officers aud Practiſers in the Court. . 

But ſthen, if the Subſtitutes are conſidered as the Perſons 
againſt whom, and the Inſtitute, the Perſon in whoſe Favours 
the Preſcription takes Place, then your Lordſhips will con- 
ſider how 'tis poſſible to avoid their Minority being an Inter- 
+." which is to be conſidered under the ſecond Que- 

ion. 9 

With regard to the poſitive Preſcription, what is above ſaid 
ſeems to be no leſs evident: It was introduced by the Act 
of Parliament 1617, and before that Period not admitted into 
our Law. — | ; 

By that Act, the Benefit to be acquired by the Subjects, 
who, their Predeceſſors and Authors had bruiked the Lands 
by their heritable Infeftments for the Space of forty Years, 
is, that ſuch Perſons, their Heirs and Succeſſors, ſhould not 
be troubled nor unquieted in the heritable Right of ſuch 
Lands: The heritable Right to Lands belongs to an Heir of 
Entail, ſerved to his Predeceſſor, and in Poſſeſſion, and it is 
extreamly plain, that that Law was never intended to work 

off a Modus or Quality that, according to the Law, was put 
upon ſuch Property: Nor was it believed that Poſſeſſion 
would render the ſame ineffectual under the Colour of Pre- 
ſcription. 

And for that Reaſon, where Reverſions were granted of 
Property, the Legiſlature did not believe thar the poſitive 
Preſcription introduced would deſtroy ſuch Reverſions; and 
therefore in the Clauſe ſubjoined, Reverſions are ordained to 
be regiſtered, or incorporated in the Body of the Infeftments; 
and it they they are not, in that Event only are declared to 
be void and null, and fall under the Preſcription. 

And as is above taken Notice of, the Preſcription is con- 
ſidered always as to run between two Parties, and for that 


Realon Minority is to be diſcounted, and the Clauſe is ſo 
conceiv- 
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conceived, as makes out the Propoſition your Petitioner 
contends for; for it is ſaid, that in the Courſe of the ſaid 40 
Years Prelcription, the Years of Minority and leſs Age ſhall 
nowile be counted, but only the Years during which the 
Parties, againſt whom the Prelcription is uſed and objected, 
were Majors, and paſt 21 Years of Age; and this is ſubjoin- 
ed both to the poſttive and negative Preſcriptions that are e- 
ſtabliſned and confirmed in that Law. So that the Lawyers 
in thoſe Days had no Notion, but that in the pleading of all 
Preſcriptions there were two Perſons, one in Favours of 
whom, and another againſt whom the Preſcription was to 
run, and not that one Perſon could ſuſtain per /onam of him 
for whom the Preſcription was to operate, and againſt whom 
it was to run, which ſeems to be as inconceivable, as if a 
Man was to bring a Procels againſt himſelf, and intirely be- 

ond the Intention of the Law. re ahh 

This Point was very fully argued and conſidered, in the 
Cale of the Marquis of Clyde/daie and the Earl of Dundo- 
nald; and there are indeed ſome Diſtinctions that may be 
made between that and this Caſe, but real Differences there 
are none, The Foundation of the Deciſion was this; That 
when two Rights are center'd in the ſame Perſon, there are 
not termini habiles of a Preſcription againſt any one of them; 
and this your Petitioner hopes he has ſupported, and believes 
he is able to add a great Deal on this Subject, it he were not 
unwilling to repeat what was formerly laid before your Lord- 
ſhips, or perplex the Point with too long Arguments. 

The 2d Queſtion is, Whether, ſuppoſing: Preſcription to 
run in Favours of the Poſſeſſor, and primarily indeed againſt 
himſelf, or againſt the Subſtirures; Whether his Minority, or 
the Minority of the immediate Subſtitutes in the Entail, will 
interrupt the Preſcription? Your Lordſhips have found, that 
the Minority of neither is to be deduced. 5 

Upon this Point, your Petitioner might refer to what, he 
hopes, he has with ſome Force of Argument ſet forth in the 
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former Part of this Petition; eſpecially to the Clauſe of the 
Act 1617 above pointed out, which ſeems to be expreſs upon 
this Subject. It goes both to the negative and poſitive Pre- 
ſcription, and in the ſtrongeſt Words, ſays, That ſuch Tears 
only are to be counted as paſt during the Time, when the 
Parties, againſt whom the Preſtription is uſed and objected, 
were Majors. Now, with Submiſſion, it will be a very 
ſtrange Preſcription, that neither runs againſt, nor is to be 
objected againſt any Perſon. Is it not objected at this Day 
againſt your Petitioner ? Is it not uſed againſt your Petitio- 
ner? And muſt not his Minority therefore be deduced ? If 
the Words of the Statute are followed, your Petitioner is 
convinced, it is unneceſſary to dwell longer upon it. 

If here it is ſaid, That upon the Death of Henry Makdou- 
gall, Thomas his Son had two Titles, that he could chuſe u- 

on which of them he was to enjoy the Eſtate; rhat he had 

choſen the more beneficial Title for him, upon which Poſſeſſion 
had been had for upwards of Forty Years; ſo that, by the 
- poſitive Preſcription, that Title was confirmed: And as the 
Subſtirutes could have brought an Action, but did not, there 
was no Interruption. . 

To this your Petitioner anſwers, That Thomas Makdou- 
gall was nor at Liberty ro chule which of the two Titles he 
was to poſſeſs by; the Entail made by the Father was bind- 
ing upon him, the Father's Powers being a Condition in his 
Infeftment; that is a Queſtion, that upon a full Debate was 
determined in the Caſe of the Counteſs of Sutherland's Tail. 
zie, between the Duke of Douglas and the Lord trat hua- 
ver; ſo that really your Petitioner apprehends, upon a fair 
Conſtruction of the Matter, Thomas's Poſſeſſion, after the 
Father's Death, was a Poſſeſſion upon the Entail. 

For, let it be ſuppoſed, that the Poſſeſſion was upon the 
Infeftment to Thomas; if the Liferent had not been reſerved. 
in the Father's Lifetime, but that the Fiar had been to enter 


during that Period; he could not poſſeſs contrary to his Title, 
he 
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he would have poſſeſt for himlelf, and for the Father, in as 
far as he had Intereſt in the Subject, aamely, Powers to make 
the Eutail; in the ſame manner, as the Vaſſal poſſeſſes 
for a Superior, or the Tenant for a Maſter. In the Conſtru- 
ion of Law, both Father and Son for their ſeveral Intereſts, 
would have been in Poſſeſſion, as a Liferenter and a Fiar are; 
therefore when the Father died, having exerciſed the Power, 
the Poſſeſſion was continued both for Support of the Power, 
and the Exerciſe of it; had Thomas the Son, poſſeſſed by vir- 
rue of an Infeftment, inconſiſtent with this Entail, your Pe- 
titioner could have had ſome more Notion, how the inconfi- 
ſtent Poſſeſſion of the Son with the Entail might have affected 
it; but as Thaveſhown your Lordſhips, that the Poſſeſſion was 
ſo far from inconſiſtent, that ifa third Party had had a Claim to 
the Lands, the Poſſeſſion of Thomas would not only have com- 
leted the Preſcription, with regard to himſelf, but even as to 
rhe Father's Powers, How is it, with Submiſſion, poſſible to 
ſay, that a poſitive Preſcription run againſt the Exerciſe of 
that Power ? | | 8 5 
Again, as the Negligence upon the Part of the Subſtitutes, 
is ſaid to be, That they did not bring an Action againſt Tho- 
mas to poſſeſs upon the Entail, How is it poſſible, upon the 
Words of the Act of Parliament, not to deduce the Minority 
of thole againſt whom this Preſcription run ? 

If it is urged as an Abſurdity, That the Minority ſhould be 
deduced, becauſe, at that Rate, if any one, even of the re- 
mote Subſtitutes, to whom this Action was competent, were 
Minors, the Preſcription would not run, your Petitioner an- 
{wers, that he can ſee no Abſurdity at all, becauſe this ariſes 
from the Circumſtance already noticed, that hoth the Deeds 
were in Favour of the ſame Perſon, where if a Preſcription 
can at all run, which, your Petitioner apprehends, it cannot, 
it muſt be deemed to run againſt the whole other Subſtitutes,. 
and by Conſequence the Minority of any one of them muſt 
interrupt the Preſcription by the expreſs Words of the cv 

where- 
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whereby the ſame is introduced. And upon the very ſame 
Foundation as your Lordſhips have always found, that where 
à Party could not raiſe an Action cum eſectu, ſo as to attain 
Poſſeſſion, he was not bound down by a Preſcription for not 
raiſing an Action, that could not then let him in to the Poſ- 
ſeſſion, in regard he was non valens agere cum eſectu. 
Your-Petitioner apprehends, there are ſeveral other Argu- 
ments that occur upon this Point; but he is unwilling to 
trouble your Lordſhips, in the End of a Seſſion, with a Paper 
of an immoderare Length: And therefore ſhall proceed to the 
3d Point in this Interlocutor, which is, Whether a Perſon 
ſanding infeft upon a Title reduceable, as flowing a non habe n- 
te potèeſtatem, her Covenants entered into in a Contract of 
Marriage will be found effectual, both as to Husbands and 
Heirs of a Marriage, againſt the Perſon who is found to have 
the only Right to the Eſtate. 
And here your Petitioner muſt obſerve, That as it is noti— 
ced in the Interlocutor, that Mrs. Barbara ſtood infeft when 
ſne entred into the Contract of Marriage, it ſeems to have 
been in your Lordſhips Eye, that there was a bona fides upon 
the Part of thoſe who contracted for the Husband and the 
Iſſue of the Marriage. But your Lordſhips, in order to bring 
| the Queſtion upon the Cale, will oblerye, that the bona - 
| des here, and the Faith of the Records, can give no Aid to 
my Parties, for her Infefrment informed them, that Henry 
| Macdougall had Power to ſettle the Succeſſion ; that 750. 
| mass Right and her Right was ſubject to an Entail made by 
Henry; and therefore they entred into the Contract at their 
peril, knowingly that if an Entail did appear, the Right to 
her and her Iſſue was to be cut off; and therefore, without 
Regard to the favourable Argument from the Faith of the Re- 
cords, the Cale is to be judged of according to the Principles 


of Law. | 
Upon theſe it has conſtantly been held, that re/o/uto jure 


Aantis, reſolvitur jus accipientis, the Right of the Perſon 
| | who 
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who contracts, depends upon the * of his Author; nemo 
plus juris tribuere poteſt, quam ipſe habet And what is thus 
laid down, are plain Conſequences from natural Juſtice, as 
well as from Law. If any Man ſtands infeft in the Eſtate of 
another, and grants even an Infeftment. to a third Party, if 
the Root is cut up, the Tree and all its Branches fall with ir. 
There are many Inſtances in the Law, wherein theſe Maxims 
may be exemplified; If an Eſtate is conveyed after an Inhi- 
bition, the Deeds granted by the Perſon whoſe Right is liable 
to the Inhibition, will not ſtand againſt the Inhibiter; but 
the Author's Right being cut down by a Reduction ex ca- 
capite Inhibitionis, the Offspring of it falls to the Ground, 
juſt as when a Link in a Chain is opened, all that is under it 
comes down with it, 
And it is of no Force here to ſay, that he who contracted 
with the Perſon inhibited, knew that his Right might poſſi- 
bly be cut off by the Inhibition, becauſe here the Parties 
Contracters were certiorated by the Charter, under which 
they claim, that Heury Makdougals might have made an 
Entail, by which the gratuitous Right to Mrs. Barbara was 
defeaſable. | | 
And as to what is ſaid, That the Contract was onerous, be- 
cauſe of the L. IS oo to be applied by Mr. Hay towards the diſ- 
charge of the Debts of the Family, if ſuch a Sum was really 
applied, then there may be an Action for Recovery of the 
ſame againſt the Heir who is benefited by it, but it is no good 
Reaſon why the Eſtate of a third Party ſhould be further in- 
cumbered or taken away. _ | 
ln the /econd place, as to the Heirs of the Marriage, your 
Petitioner always underſtood, and heis perſuaded your Lord- 
ſhips will be opinion, that they muſt ſucceed as Heirs of Pro- 
| vikon to their Mother, who is ſerved Heir of Proviſion to 
her Father, and was under Obligation from the Tailzie foun- 
ded on, nor to aliene the Eſtate gratuitouſſy: So that if 
Henry would have been liable, the Daughter as ä 
| | "= im 
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him muſt be ſo, and the Heirs of the Marriage as repreſent: 


ing her. 


Though Proviſions in Contracts of Marriage are onerous 


as to the Parties Contracters, ſo that neither of them can 
gratuitoufly defeat the Succeſſion of the Iſſue of the Mar- 
riage; yet the Eſtate is not ſo far bound up, but that truly 
onerous Creditors will affect the ſame, and the Children as 


Heirs of Proviſion will be liable: And if they cannot defeat 


the onerous Deed of the Party Contracter, how is it poſlible 
that the Covenant in the Contract can defeat a Right para- 
mount to the Right of the Party contracting? a Right that 
is ſecured by the very Infeftment under which the Heirs 
could claim; a Right that was no more than a Succeſlion to 
that which was in the Party- contracter, in no ways different 
from a common Succeſſion, bur that the Party who entred 
into the Contract could not gratuitouſly defeat it. . 
The Doctrine that ſeems to be laid down by this Part of 
the Interlocutor, your Petitioner is verily perſuaded, would 
much affect Property, and weaken it. e 
In the Beginning, as Dirleton obſerves, Deſtinations in 
Contracts of Marriage were thought no further binding than 
to oblige the Party once to reſign, ſubſtituting the Heirs of 
the Marriage; but the Father had ſtill a Power to alter. By 
Cuſtom the Iſſue is now conſtrued to be partly Heirs, and 
partly Creditors, ſo far Heirs, that the Party Contracter can- 
not gratuitouſly diſappoint them, and thereby the Property 
of the Father was in ſome Meaſure affected and diminiſhed ; 
but in other Effects they were conſtrued as common Heirs. 
If the Interlocutor reclaimed againſt ſtand, then the Law 1s 
ro advance a Stride higher, and the Contract. which only 
limits the Fee of the Father, to prevent gratuitous Alienati- 
ons, but not his onerous Decds, is to cut off the Property of 
third Parties; ſo that though the Iſſue are Heirs to the Par- 
ry Contracter, yet they are to take the Eſtate from the An- 


ceſtor, though that Eſtate was not the Anceſtor's own, _ 
| | tac 
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the Eſtate of third Parties, as to whom the Contract cannot 
be laid to be in the fainteſt Degree onerous, or with them a 
Contract or Covenant at all; therefore whatever may be ſaid 
with Regard to the Intereſt of the Husband, which your Pe- 
titioner however thinks muſt fall alſo, yet, as to the Intereſt 
of the Heirs of the Marriage, your Petitioner is perſwaded 
your Lordſhips, upon a Review, muſt alter y our Interlocus 
cor. 
hus far your Petitioner has, as far as the Hurry in the End 
of a Seſſion would allow, examined into the Queſtions deter- 
mined by this Interlocutor, which he confeſles are not of ea- 
ſy Diſcuſſion, and deſerve to be maturely and thoroughly 
weighed and conſidered; and if he has nor been able proper- 
ly and fully to lay all his Arguments before your Lerdſhips 
in this Paper, he hopes your Lordſhips will not cut him off 
from an Opportunity of being heard by his Council, who are 
better acquainted, and haye more conſidered the Caſe, than 
the Drawer of this Petition, becauſe of his Abſence when this 
Matter was prepared for the Report. | | | 
May it therefore pleaſe your Lordſhips, in confideration' 
M, what is above repreſented, to review ſo much of your 
Interlocutor as is complained of, and to -find, Imo. 
That no Preſcription could begin to run, either ne- 
gati ve or poſitive, until the Death of Henry Makdou- 
gall he Father, in anno 1692, 2do, To find, That 
Thomas Makdougall having poſeſt by virtue of an In- 
feftment, containing Powers to Henry his Father to 
make an Entail, that his Poſſoſſien upon it could never 
deſtroy the Entail, which was the Exerciſe of the Pow- 
ers that were a Condition in his own Infeftment; and 
that his Negligence iu not reſigning, as be was bound 
upon the Entail, cannot hurt or prejudge the Tailgie 
1684, nor the Omiſſion of the Subſtitutes, who, by no 
Action, could, cum effectu, enter upon the Eſtate, un- 
til the Succeſſion opened to them; and that no Treſcri- 
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tion, poſitive or negative, could run, while both the 
Right of the Infeftment and of the Tailzie centred itt 


A him. 3tio, 70 find, That if any Preſcription could 
-  pofſibly run by the poſitive Preſeription, the Minority 
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, the Parties, againſt whom the Preſcription is to be 


_ objetted, muſt be deduced, and ſo both the Minorities of 


Henry, Thomas, and William Makdougalls, Sons to 
Thomas Makdougall, who died in the Tear 1701, muſt 


be deduced, whereby the 40 Years is not elapſed. And 


4to, To find, That the gratuitous Diſpoſition by Henry 
Makdougall in favours of his Daughter, is reducible at 
the Inflance of your Petitioner, and being reduced, the 
Covenant entred into by her cannot affect the Eſtate. 
And to find, That the ſaid Barbara Makdougall, as Heir 


- ſerved to her Father, being bound to convey the Eſtate 
Zo your Petitioner and other Heirs of Entail, in the 


Terms of the Failzie 1684, that this Obligation is not 
defeated by the Contrat?t of Marriage. And laſtly, To 
find, That the Iſſue of the Marriage, who are to ſuc- 


 Ceed as Heirs of Proviſion o their Mother, can be in 


ug better Caſe than ſhe her ſelf and that with her Right 


. .their's muſi fall to the Ground. And in caſe of Dijji- 
culty, to allow your Petitioner to be heard by his Coun- 
cil in your Lordſbips Preſence. 
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According to Juſtice, &c. 


